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To achieve a landmark in-
surance law opinion, a 
team of Latham & Wat-

kins LLP litigators persuaded the 
state Supreme Court to bring clar-
ity to a long-contested coverage 
dispute: the insurance industry’s 
practice of mandating the exhaus-
tion of underlying policies before 
a policyholder can tap into excess 
coverage.

The decision reversed a trial 
court and an appellate panel and 
has had reverberations beyond 
its own fact pattern. Since it was 
decided, others have asked courts 
to extend its logic to the primary 
insurance arena. Montrose Chemi-
cal Corp. of California v. Superior 
Court, S244737 (Ca. S.Ct., op. filed 
April 6, 2020).

The team of Latham & Watkins 
lawyers that won the reversal—
John M. Wilson, who argued be-
fore the high court, Brook B. Rob-
erts and Drew T. Gardiner—has 
worked together for years. “It was 
an incredibly complex case with 

many moving parts,” Roberts said. 
“The other side tried to make it as 
complex as they could, but John 
[Wilson] boiled it down while 
they tried to muddy it up. The re-
sult was a straightforward opinion 
from the court.”

For the litigators’ client, Mon-
trose Chemical, the unanimous 
high court ruling released hun-
dreds of millions of dollars from 
the insurance company defendants 
to help cover the more than $150 
million in damages arising from 
environmental damage caused by 
Montrose’s DDT-manufacturing 
operations in Torrance. Montrose’s 
excess insurers had asserted they 
were not required to indemnify 
the liabilities until Montrose first 
“horizontally exhausted” all lower-
lying policies. The Supreme Court 
sided with Montrose’s interpreta-
tion: that a “vertical exhaustion” 
or “elective stacking” approach was 
valid, allowing a policyholder to 
choose any of its excess policies to 
cover losses if underlying policies 

have been depleted.
“The opinion has been used al-

ready” in other cases, Wilson said. 
“One issue we teed up was whether 
the issue of horizontal exhaustion 
made sense only in excess policies. 
The court discussed it, but we were 
careful not to go too far in what we 
were trying to do. Even so, right 
out of the gate, another policy-
holder ran to an appellate court 
with the argument that elective 
stacking should apply to primary 
policies as well. So the principle 
we established may very well ap-
ply more broadly, meaning there 
will be huge downstream ramifica-
tions.”

Gibson, Dunn & Crutcher LLP, 
whose partner Theodore J. Bou-
trous Jr. argued the matter for the 
insurers, said it had no comment. 
Latham said that with the case now 
back in the trial court in Los Ange-
les, it is litigating other novel issues 
likely to further shape California 
insurance law.

— John Roemer
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